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As the Commission evaluates ways to implement its spectrum leasing proposals. Alaska

Native Wireless, L.L.C. urges the Commission to ensure thatlhere is sufficient llexibility in its

final rules to increase the participation of businesses owned by memb~ofminorily groups and

women in the wireless ind~1ry. A series ofrecenl studie..10 published by the Commission

confirm that barriers to entry to these entities remain substantial, and the Commission itself has

observed that there is very little unencumbered spectrum available for Dew uses or users. At the

same time, the Commission's current partitioning and disaggregation policies do not present

designated entities with meaningful opportunities to acquire additional spectrum. To the extent

lhat the Commission intended that its partitioning and disaggregation provisions would help "to

overcome entry barriers through the creation ofsmaller, less capital-intensive licenses,"

therefore, the Conunission should now look to flexible spectrum leasing policies to serve thcse

goals.

Providing meaningful flexibility for businesses owned by members ofminority groups

and women means first ensuring that the market determines the amount of a lieensee's speetnun

that may be leased. Entities should be free to acquire spectrum suited to their financial and

operational means, allowing market forces to rationalize the allocation ofwireless resources.

Notwithstanding the need for flexibility in that regard. the Commission will cnhancc.~e
..----

opportunities available to designated entities through flexible spectrum leasing policies if it

makes clear the requirements ofthe law that will govcm the lessor-lessee relationship. Standard,

Commission-dc::.ncd leasing contractual terms defining the basic rights, obligations, and

responsibilities oflicensees: and lessees will serve to simplify the workings of the secondary
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market, for licensees that are otherwise inclined to lease spectrum to designated entities may not

do so if the requirements of the law are not readily-discernible.

Second, as part ofa flexible spectrum leasing policy, the Commission should not apply

duplicate ownership or bidding credit qualifications to lessees. Licensees in the COJlunission'~

broadband personal communications service entrepreneur's blocks and licensees that utilized the

Commissiou's S~clrUm auction bidding credits should be pcnnined to lease spectrum to

interested parties in the same measure as non-entrepreneurial or non-bidding credit qualified

entities. Spectrum I!B&! is quite distinct from license ownership. and, once licensed under the

Commission's rules, desipatcd entities should enjoy 110 fewer spectrom ul\age rights than other

Iicensees in the same service. Thus, if the ability to lease spectrum is part ofthe bundle ofrights

awarded to alilicensecs in a particular service, the Commission should treat thnt right no

differently than any other, and the Commission should not impair the exercise ofthat right

because of lhe status ofa particular licensee.

Finally, providing meaningful flexibility for businesses owned by members of minority

groups and women means ensurin& that spectrum aggregation limits should not apply to

spectrum lessees. l1te Commission originally intended that a spectrum cap would help to avoid

the excessive concentration oflicenses, and, having applied the cap for that purpose, the

Commission should not now inhibit the value of the licensed spectrum by applying the same

aggregation limits to lessees. Particularly with the advent of third generation wireless systems,

the demand for spectrum will almost certainly inerease in the corning years, though the scope

and timing ofspecific needs may be difficult to predict. Ifthe Commission truly desires to

promote a "robust secondary market" for spectrum, therefore, it should not apply a blunt

instrument like a spectrum aggregation limit in that market.
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Before the
FEDERAL COMMUNICATIONS COMMISSION

WashiDetoD, D.C. 20554

In the Matter of

Promoting Efficient Use of Spectrum
Through Elimination ofBarriers to the
Development ofSecondary MarketS

To: The Commission

)
)
)
)
)

WT Docket No. 00-230

COMMENISOF
ALASKA NATIVE WIRELESS, L.L.C.

Alaska Native Wireless, L.L.C. ("ANW")J pursuant to Section 1.415 of lhe

Commission's Rules. 47 C.F.R- § 1.415. submits these Comments in response to the captioned

Notice ofProposed Rulemakini. FCC 00-402. released by the Commission on November 27,

2000 ("NPRM,,). l

J. INTRODUCTION

ANW is an applicant for certain broadband personal communications c'pes") licenses

that were offered in the Commission's recent1y-completed Auction 35. ANW is owned and

controlled by Arctic Slope Regional CotpOratio~ Scalaska Corporation, and Doyon, Limited,

which arc Alaska Native Regional Corporations organized by Congress under the Alaska Native

Claims Settlement Act. 43 U.S.C. § 1601 et seq. Together, these,oompanies~ owned by nearly

40.000 Alaska Native shareholders, constituting more than 40 percent ofthe Alaska Native

population ofthe United States. The addition ofthese Alaska Native shareholders to the ranks 0:'

Commission licensees represents a significmt step forward in the Commission'::; continuing

1 A summary of the NPRM was published in the Federal Register on December 26.
2000. See 65 Fed. Reg. 81475 (2000).



effon to ensw-e that opportunities to participate in the provision of speetr.l.'n-ba.,ed services are

available to businesses owned by members ofminority groups and women.

Many ofthe proposals in the Conunission's lifRM represent another potential step

forward. In the NPRM, the Commission proposes ··to clarify Commission policies and rules, and

revise them where necessary, to establish that wireless licensees have the flexibility to lease all

or portions of their assigned spectrum in a uwmer, omd to the extent, that it is consistent with the

public interest and the requirements of the Communications Act.,,2 According tn the

Commission, '"we believe that leasing ofsuch rights will advance more efficient and innovative

use of spectrum generally."l Among other things. therefore. the Commission seeks comment on

the "potential benefits" of its spectrum leasing proposals4 and the potential effects of its ~peetrum

leasing proposals on small businesses.s If the Commission's proposals arc properly

implemented, the benefits and cft'ects may be substantial.

As a threshold matter, it is apparent that npportunitic.~fOT bw;ine.c;ses owned by memb~

ofminority groups and women to participate in the provision ofspe~-basedservices are

becoming more scarce. A series of recent studies published by the Commission confirm that

baniers to entry to these entities remain substantial, and the Commission itselfhas observed that

there is very little W1=ncwnbered spectrum available for nCW uses or users. MCt1Ilwhilc, though

well intended, the Commission's current partitioning and disaggregation policies do ~~t present
,---

meaningful opponunilies lu acquire additional spectrum. For these reasons, the Commission

2 NfRMat'14.

3~

4 ld. at' 23.

s lei. at ~ 55.

-2-



should take affirmative steps to increase the participation of businesses owned by members of

minority groups and women in the wireless industry through its spectI"Jm leasing policies.

A$ discussed more fully below, increasing this participation means providing fh:xibilily

for each entity to acquire spectrum suited to its financial and operational means, allowing market

forces to rationalize the allocation of wireless resources. Similarly, the Commission should give

businesses owned by members of minority iI'Oups and women the freedom to lease to others

spectrum for which they are licensed - in whole or in part. In each case, the Commission

should Dot apply duplicate ownership or bidding credit qualifications to lessees. Licensees in the

Commission's broadband pes entrepreneur's blocks and licensees that utilized the

Commissiun's ~~clrUm auction bidding credits should be penniLLt:d to lease sp~'ctrum to

intere~1ed parties in the same measure as non~trepreneurial or non-bidding cretlit qualified

entities, for the Commission should not make spectrum usage right distinctions based on the

status of a licensee. FOT similar reasons, the Commission also should not apply unjust

enrichment penalties in the spec1rUm leasing context, nor should the Commission subject lessees

to spectrum aggregation limits that already apply to licensees.

In August, the Commission made clear that "[w]e believe that Section 309(j) of the

Communications Act requires us to explore ways of responding to the investment capital needs

of small, minority-owned and women-owncd businesses.... [W]e remain open to proposals that

---would result in even greater participation by these entities..'t6. ApPropriate flexibility in the

Commission's spectrum leasing policies will, in fact, contribute to the greater participation of

small, minority-owned. and women-owned businesses in the provision of~-pectrum-based

6 Amendmc:nt of Part 1of the Commission's Rules - Competitive Bidding Procedures.
Fifth Report and Order, IS FCC Rcd 15293, 15322-23 (2000) C'Part 1 Fifth ReDon and Qrd~r").
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services. For these reasons, and for the reasons discussed more fully below, ANW urges the

Commission to craft its spectrum leasing poiicies in a manner that will benefit these designated

entities and that will further the Commission's goals of fostering even greater el~oyment of

valuable spectrUm rights.

II. THE COMMISSION SHOULD USE ITS SPECTRUM LEASING POLICIES TO
JI'OSTER THE PARTICIPATION OF BUSINESSES OWNED BY MEMBERS OF
MINORITY GROUPS AND WOMEN IN THE WIRELESS INDUSTRY

A. Flcsiblc Spectrum Leasing Policies Will Help to Jocrease the Wireless
Industry Participation of Groups that are Currently Underrepresented

As the Commission evaluates ways to implement its spectnlm leasing proposals. ANW

urges the Commission to ensure that there is sufficient flexibility in its fmal rules to increase the

participation ofbusinesses owned by members ofminority groups and women in the wireless

industry, for there is much to be done. In December, the Commission published the results of a

series of market entr)' hamer studies that examined the participation ofbusinesses owned by

members of minority groups and women in Commission-regulated businesses. Among other

things, one study concluded that the ability ormem~rsofminority grollPS to acquire wireless

licenses in the Commission's spectrum auctions had been enhanced by the a.vailability ofpost

auction installment payment plans,' which the Commission generally no longer offers!

Accordini to a second study:

It is suggested that a national policy of auctioning specn.:um. without remedYing
discrimination in capital marketi, is a national policy of discrimination agwnst
minorities and women in the allocation of spectrum licenses. This is because the
auctions of the FCC require up-front payments and because spectrum licenses go

7 See Ernst " Young. LLP. FCC Econometric Analysis ofPotential Discrimination
Utilization Ratios for Minority- and Women-Owned Companies in FCC Wireless Spectrum
AUCtions 4, 11, 13 (Dec. S, 2000) (prepared for the Federal CommWlications Commission).

II See. c.a,. ,fart 1 Fifth Report and DoW. 15 FCC Red at 15322.
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Lo the highest bidder. When there is capital market discrimination, minorities will
be capital constrained and less likely to qualify for any auction and lc~ likely to
win auctions. The da~ presented suggest that minorities are le~ like to win
wireless licenses after controlling for relevant variablcs.9

And a third study found that the lack of t1CCCSS to capital reported by businesses owned by

members ofminority groups and women is the dominant barrier to entry to the capital intensive

win:lcs~ industry tor these entities,10 something that the Conunission has long n:cognizcd. II

Meanwhile, the Commission several times has recognized that the l;pectrum being offered

in its auctions is in increasingly high demand. For example. in the Policy Statement that

accompanied the reh:a..~ ofthe NPRM, the Commission wrote:

In the United States, virtually all spectrum, particularly in the most sought after
bands below 3 GHz. has been allocated for various services. Consequenlly. with
the exception of several small bandwidth segments of only a few mcgahert:7. each
that are not sufficient to support hiJh volume operations, there is very little
YIWlcumbered spectrum av@ilable for new uses or users.12

Indeed, in August, the Commission reported to Congress on the increasing demand for

speetrum,'3 and it made part of the previously set aside broadband PCS C block open to all

9 William D. Bradford. Discrimination in Capital Markets. BroadcastIW,irclel;l; Spectrum
Service Providers and Auction Outcomes 27 (Dec. 5.2000) C'Bradford Study") (emphasis
added).

10 See Ivy Planning Group LLC. Whose Spectrum is it Anyway? Historical Study of
Market Entry Barriers, Disgimjpation and Changes in Broadcast and Wireless Licensing 2, 17.
126 (Dec. 2000) (prepared for the Federal Communications Commission Office ofGe~cral

Counsel). /~

JI See Implementation of Section 3090> ofthe communications Act - Competitive
Bidding, Second Report and Order. 9 FCC Red 2348,2389-90 (l994).

12 pPnciplC! fotPromotins the Efficient Use of Spectrum by EnCOuragUlg the
Develomncnt ofScc9Jldary Markets, Policy Statement, FCC 00-401, ~ 7 (reI. Dec. 1,2000)
(emphasis added),

13 Implementation of Section 6002(b) of the Onmiblls Rudget Reconciliation Act of
1993, Fifth Report, 15 FCC Rcd 17660. 17685 (2000).
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bidders to accommodate the need for spectrum to address congestion, new technology. and

competitive pressures. 14 In these circwnstances, it is cannot reasonably be disputed that

opportunities for businesses owned by members ofminority groups and women to participate in

the provision of spectrum based services are becoming more scarce.

Against this background, the Commission should take affmnati"e steps to increase the

participation ofbW>;nesses owned by members ofminority groups and women in the wireless

industry through its spectrum leasing policies. Among other things, the Commission should

maximize the opportunity fOT these entities to lease as much spectrum as needed from existing

licensees to support their own wireless operations. Maximjzjng these oppoTtWlities means

providing the flexibility for each entity to acquire spectrum suited to its financial and operational

means, allowing market forces to rationalize the allocation ofwireless resources. Similarly, the

Commission should give businesses owned by ~embersofminority groups and women the

freedom to lease to others spectrum for which they are licensed - in whole or in part. Indeed,

given the capital intensive nature ofthe wireless telecommunications industry, many new

entrants may need the abilily tu fWld existing or contemplatc=d Upt:rlitiOns by leasing portions of

their licensed spectrum with as few limitations as possible.

It is important to note that the Cominission·s current partitioning and disaggregation

policies do not achieve these ioalS. When the Commission proposed its partitioning apd

14 See Amendment ofthe Commission's Rules Regarding Installment Payment
FjJl!D~ing for Personal Communications Services (PCS) Licensees. Sixth Rej!Ort and Order and
Order on Reconsideration, 15 FCC Red 16266, 16275 (2000); Amendment ofthe Commission's
Rules Remdina Installment Payment Financing for Personal Communications Services (peS)
Licensees, FurtberNotice ofProposed RY,Jemaking, 15 FCC Red 9773, 9789 (2000) ('~based on
the demand for spectrum to satisfy congestion, new technology and competitive needs, we
tentatively conclude that it would serve the public interest to make some additional ~pectrum

available to all interested bidders").
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disaggregation policy for broadband pes, for example, it explained that the policy was intended

"'to enable 11 wide vnriety ofbroadband pes applicants ... to overcome entry bD.rriers through

the creation of small~, less capital-intensive licenses that are within the reach uf smaller

cntilies.nlS In reality. though. very little spectrum il; within reach of smaller entities in this

fashion. Mindful ofthe growing need for and value of spectrum, many licensees are unwilling to

surrender their spectrum rights by permanently splintering existing authorizations, preferring

instead to retain all available spectrum for future needs. Even licensees that could otherwise

raise funds by partitioning or disaggregating an authori7.ation generally have little incentive to do

so for fear of diminishing the value of the license as a whole.

Thus, to the cxtent that the Commission intended that its partitioning and disaggregation

provisions would help "10 overcome entry barriers through the creation ofsmaller, less capital-

intensive licenses," the Commission should now look to flexible spectrum leasing policies to

servc these goals. Rather than diminish the effectiveness of the Commission's efforts to

encourage wireless industry participation by small, minority-owned, and women-owned

bu.~nesses, appropriately flexible spectrum leasing options will help these entities to participale

more-fully in the provision of spectrum based services by increasing the ways in which they can

acquire and deploy spectrum. The Bradford Study released by the Commission in December

'"recommended that the FCC develop and maintain programs that seek and encourage ~e

l' GeoJP'!Phic Partitioning and Spectrum Disaggregation by Commercial Mobile Radio
Services Licemees·lSotice ofPro,posed RuJemaking. 11 FCC Red 10187. 10195 (1996). S;;
!1m Qeggmphic.PartitioninB and Spectrum Disaggregation by Commercial Mobile Radio
Services Licensees. Report and Order and Further Notice ofProposcd Rulemaking, 11 FCC Red
21831,21843 (1996) r'Smaller or newly-formed entities ... may enter the market for the first
time through partitioning.").
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participation of minorities and women in the ownership ofbroadcast and spectrum licenscs,,,16,

By undertaking to maximize the flexibility that these entities have under the Commission'5

spectrum leasing policies, the Commission will have provided just such encouragement.

B. The l\farket Sbould Determine the Amount of II Licensee's Spectr-um that
May be Leased

First, providing meaningful fleXibility for businesses owned by members ofminority

groups and womcn means ensuring that the market determines the amount ofa licensee's

spectrum that may be leased. I
7 Subject to the proviso that a spectrum lessee shall have no

greater spcctrwn usage rights than lhe underlying licensee, lhe Commission should not attempt to

prejudge the amount ofspectnml will be in demand in any contemplated secondary market. In

the case ofsmaller businesses or businesses owned by members ofminority groups or women

(collectively, ~~desiiJlated entities") undertakin& to enter the industry. this type of flexibility will

be crilical. Among other things, a designated entity may choose to lease a part of its spectrum as

a way to fund build out or operations on spectrum that it retains. A designated entity may also

choose to lca.~ all of its spectrum while it works to build out a market and then reclaim the

exclusive use ofthe spectrum when it has developed the necessary infrastructure. The same

.6 Bradford Study at 27. ANW pncrally agrees with the Commission's findings that
preferences for small business frequently aid minority and women-owned businesses without
raising substantial constitutional implications. See. e.g.. Section 257 Pmceedin2 to Identify and
Eliminaw Market Entry Barriers for Small Businesses. Rmor'b 12"'FCC Red 16802. 16920-21
(1997); Section 257 Proceeding to Identify and .Eliminate Market Entry Barriers for Small
Businesses. Notice otJnguiry, ]1 FCC Red Q80, 6292 (1996); Amendment of Parts 20 and 24
of the Commission's Rules - Broadband PCS Competitive Bidding and the Commercial.M.QJilll
Radio Service Spectrum Cap, Report and Order. 11 FCC Red 78241 7833~ 7844 (1996);
Amendment ofPart 90 ofthe Commission's Rules to Facilitate Future Development ofSMR
Systems in the 800 MHz frequency Band. Eighth Report and Order. 11 FCC Red 1463, 1575
(1995); Implementation ofSection 3090) ofthe Communications Act - Competitive BiddinK.
Sixth Report and Order, 11 FCC Red 136, 143, 158 (1996).

17 Sec NPRM al ~ 25.
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designated entity could also choose to lease spectnun from other parties to augment its own

operations. All of these options should be readily available in the Conunission's contemplated

secondary market.

That notwithstanding, the Commission will enhance the opportunities available to

designated entities through flexible spectrum leasing policies ifit makes clear the requirements

of the law that will govern the lessor-lessee relationship. For example. standard, Commission-

defined leasing contractualtenns definina the basic rights. Obligations. and responsibilities of

licensees and lesseesJ1 will serve to simplify the workings of the secondary market, for licensees

that are otherwilo'e inclined to lease spectmm to desi2tlated entities may not do so if the

requirements ofthe luw are not readily-discernible. Similarly. designated entities could be left

behind in the secondary market jf they are required to engage in costly or complex transactions

to lease spectrum to other parties. Thus, as 'part ofits effort to use spectrum leasing policies for

the benefit ofdesigno.tcd entities. the Commission should make the requirements of its leasing

policies clear to all. and the Commission should undertake to simplify the workings ofthe

secondary mar~t by ~"'tabJishing5tandard contractual tenns to be employed by all parties.

C. The Commission Should Not Apply Duplicate OwDenhip or Bidding Credit
Qualifications to Lessees

Second, as part ofa flexible spectrum leasin& policy, the Commission should not apply

duplicate ownership or bidding credit qualifications to lessees. 19 1:;iccnsecs in the COnUni~jon's

broadband PCS entrepleneur's blocks and licensees that utilized the Commission's spectn.un

auction bidding credits should be permitted to lease spectrum to interested parties in the same

J8 See Yt. at 130.

19 See id. at" 44,47, 53-54.
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measun: as non-entrepreneurial or non-bidding credit qualified entities. Spectrum usa2e is quite

distinct from liCCDSe o.wnership, and, once licensed under the ConuI1iS::iiun's rules, designated

entltles should enjoy no fewer spectrum usage rights than other licensees in the same service.

Thus, If the ability to lease spectrum is part of the bundle ofrighls awarded to a.ll1icensees in a

panicuJar service, the Commission should treat that right no diflerently ilian any other. and the

Commission should not impair the exercise of right because oj the status ot a particular licensee.

Tu bt: L-enain, 10 do otherwise would be inconsistent with the underlying purposes of the

entTeprcncur's block.mel bidding credit policics.20 The COlluui$$ion deve1uycU the

entrepreneurs' block to give new l;ntitil;s an opportunity to participelte in the provision of

~pec\rum-basedservices, consistent with the mandate of Congress and motivated by the nced to

dis.~mlnnteliCcnieS among a wide variety ofappllcants.:U As the Conunil:isiun \\Tote in 1994:

[WJe heJieve n q:M'lCjal effort must be made to enable minority and women-owncd
enterprises to enter, compete find ultimately succeed in the broadband pes
market. These de~i¥IUltcd entities face the mmtt formidahle harrierl' to entry.
foremost of which is lack of access to capital. In our effort to pmv;de
opportunities for minorities and women to participate in pes via the auctions
process, we strive for a careful balance. .On one hand. our rules must provide
applicants with the flexibility they need to raise capital and structure their
businesses to compete once they win licenses. On the other hand, our rules must
ensure that conttol of the broadband pes applicant, both ac; a practical and legal

20 Sec id. at' 47.

2/ Section 309(j)(3)(B) oftbe CommUDications Act direct<; the Commis.o;inn tn "promote ...
the folJowing objectives [includiDe;] disscmiMring licenses among a wide voriety of Dl"plicant.Ci
including ... businesses owned by members ofminority 2IOUPS and women." 47 U.S.C."§
309ij)(3)(B). Similarly, Section 3090)(4XC) JCqUires the Commission. in promulgating its
regulations, to "prescribe area designations and bandwidth assignments that promote ... economic
opportUnity for a wide variety ofappli~including ... businesses owned by members of
minority groups and women." 47 U.S.C. § 309(jX4)(C). Most significantly. Section 309(j)(4)(D)
directs the Commission to "'consider the use aftax certificates, bidding preferences. and other
procedures" to "CDSUl'C that small busincssc5, rural telephone companies. and businesses owned by
members ofminority ~ups and women are given the opportunity to participate in the provj~ion of
spectrum-based servjc~~ ....n 47 U.S.C. § 3096)(4)(0).
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matter, a~ well as a meaningful measure of economic benefit. remain with the
designated entities our regulations are intended to bcnefit.21

The goals of the entrepreneun;' block and bidding credits provisions, therefore. were to reduce

the competitive disadvantage faced by designated entities in participating in Commission

auctions and to help them "compete once they win licenses...23

Having assisted designated entities in becoming licensees, the Commission should not

now prohibit these entities from using the licensed spectrum to the same extent and in the same

manner as other licensees. Thus, a designated entity should have the freedom to choose to lease

Ii part of its speclrWn is:i it way to fund build out or operations on spectrum that il retains, to lease

all ofiLS ~l'ectrum while it works to build out a market and then to reclaim the e:(c)usive usc of

lht: spectrum when it has developed the necessary infrastructure, or to lease spectrum from other

parties to augment its own operations. Ifthesc options will be available to non-dcsipated

entities, then the Commission should ensure that these options will be available to entities that

required the Commission's "special effort" to join the ranks of licensees in the first instance.

Restricting the universe ofparties to which designated entities could offer these leasing options

is not consistent with that goal.

Finally, ifthe Commission established thai designated entity licensees would not be

permitted to lease spectrum except to other similarly-qualified entities, designated entity

licensees would be faced with having to evaluate the qualifications1>f prospective lessees under

the Commission's rules. Indeed, in the NPRM. the Commission proposes that "n wireless

22 InmJemcntation gfSection 3090> ofthc Communications Act - Competitive
Bidding. Fifth Memorandum Opinion and OnIcr, 10 FCC Red 403,405 (1994).

23 Implementation of Section 309m ofthe Communications Act - Coml'ctith'c niddim:.
Fifth Report and Order. 9 pee Red 5532. 5585 (1994).
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licensee entering into a leasing ammgement mu.~t ... certify that each spectrum lessee (or

sublessee) meets all applicable eligibility requirements ......24 In contrast to the license transfer

or assignment process in which the Commission establishes the qualifications ofparticular

license applicants, however, the instant spectrum leasing proposals do not appear to contemplate

pre-lease Commission review. If the Commission requires entrepreneurial licensees to "certify"

that prospective lessees meet license ownership or bidding credit qualifications,:t1 therefore,

enforcing specialized ownership or bidding credit qualifications against lessees will require

entrepreneurial licensees to undertake potentially complex pre-lease qualification reviews solely

by virtue oftheir own special status. That is not consistent with a flexible spectrum leasing

policy.

In a related matter, the Conunission should not apply unjust enrichmellt repayment

obligations when entleplcncuria1licensees lease spectrum in the contemplated secondary

market.26 According to the Commission:

[T]he Commission crafted Wljust enriclunent provisions designed to prevent
designated entities from profiting by the rapid sale of licenses acquired through
the benefit ofprovisions and policies meant to encourage their participation in the
provision of spectrum-based services. These rules were intended to deter
designated entities from prematurely transferring licenses obtained through the
benefit ofprovisions designed to create o~rtunities for such designated entities
in the provision of spectrum-based serviceS.27

24 NPRM at , 79.

25 ~~at'48.

26 ~ id.. at" 53-55.

2' Implementation ofSection 3090) ofthe Communications Act - Comr,:·tith-c.Ait!(1i!~~~.
Second M,,:murandum and Order, 9 FCC Red 7245, 7265 (1994).

- 12-



11 would be fundamentally inconsistent with the purpose ofthcsc unjust enrichment rules to

establish here a spectrum leasing right the exercise ofwhich would trigg£r the application of

Wljust enriclunent penalties under other Commission roles. If unjust enrichment rules were

intended LO cncour.tg~ d~signaLed entities to retain their license:> emu to participate in the

provision of spectrum-based services, the Commission should not penalize these entities for

participating in the Commission's secondary markets tor spectrum alongside other licensees. As

noted above, the rightc; and ohligations that accompany Commission licenses should not feature

distinctions based on the status ofthe licensee; ifnon-designated entity licensees may lease

spectrum to other parties without limitation and still be considered the licensee of record, then

the same poticy should apply to entrepreneurial licensees. For so long 8S a designated entity

licen.c;ee remoins the licensee ofrecord, therefore, no unjust enrichment payments should be

required.

Thus, ANW urges the Commission to make clear that entreprenewiallicensees and

licensees that utilized the Commission's spectrum auction bidding credits may lease spcetrwn to

all to interested parties in the same measure as Don-entreprcneurial or non-bidding credit

qualified entities. Consistent with that policy, the Commission should make clear that there will

be no bidding credit repayment or unjust enrichment payment in a spectrum leasing environment

tor so long as the entity that utili7.cd the bidding credit or acquired a set aside authorization

remains the licensee. The Commission's entrepreneur's block and bidding credit policies were

intended to assist cc:rtain entities in becoming Commission licensees, with the very same rights

and responsibilities as other licensees in the same service. The Commission should not now

limit thu~ rights Wi they would apply in a "robust" secondary market for spcctrwn.



D. Spectrum AggregatioD Limits Should Not Apply to Lessees

Finally, providing meaningful flexibility for businesses owned by members of minority

groups and women means ensuring that speetrum aggregation limits should not apply to

~-pt:=c1IUm lessees.21 According to the Commission:

We adopted the 45 MHz CMRS spectrUm cap ... in order to "discourage anti
competitive behavior while at the same time maintaining incentives for innovation
and efficiency." We were concerned that "excessive aggregation [of spectrum] by
anyone of sc'vcral CMRS liccnsC'CS could reduce competition by precluding entry
by other service providers and might thus confer excessive market power on
incwnbents.,,19

Nolably, in the same order, the Commission also indicated thal:

Our 45 MHz spectrum cap also furthers the goal of diversity of ownership that we
are mandated to promote under Section 309(j). Section 309(j) directs us, in
specifying eligibility for licenscs and pcnnits, to avoid excessive concentration of
licenses and disseminate licenses among a wide variety of applicants. The statute
further states that in prcscn"bU1& rc&Ulations. the Commission must. inter alia..
prescribe area designations and bandwidth assignments that promote economic
opportunity for a wide variety of applicants. A spectrum cap is one of the most
effective mechanisms we could employ to achieve these goals. More than
provisions such as bidding credits and iJ1sta1lment payments ... a spectrum cap
set at an appropriate level will ensure that the licenses fOT any particular market
are disseminated among diverse service providers.30

To the extent, therefore, that a spectrum cap is intended to avoid the excessive concentration of

licenses, the Commission should not now inhibit the value of the licen~-d speetrwn by applying

ownership aggregation limits to lessees. Particularly with the advent of third generation wireless

systems, the demand for spectrum will almo$t certainly increaseit11he coming years. though the

21~NPRM at' 49.

29 Amendment ofParts 20 and 24 ofthc Commission's Rules - Broadband pes
Competitive Biddin& and the Commercial Mobile Radio Service Spectrum Cap. Report and
~ 11 FCC Red 7824, 7869 (1996) (footnotes and citations omitted) C'CMRS Spectrum Cap
Report and Ord~.

30 1sL at 7873-74 (footnotes omitted).
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scope and timing of specific needs may be difficult to predict. If the Commission truly desires to

promote B ~robust secondary market" for spectrum, therefore, it should not apply a blunt

instrument like a spectrum aggregation limit in that market.

Moreover, designated entities will stand to benefit if the Commission's spectrum

aggregation limits do not apply to lessees. Designated entities with existing licenses will have

greater freedom to augment their operations by leasing speetrwn when and to the ex.tent needed,

helping them to compete in the provision of spectrum-based selVices. This is particularly true in

the case of developing third generation services, the spectrum demands of which are not yet fully

known. Alternatively, designated entity licensees that wish to lease spectrum to fUnd build out

or existing operations will have a larger market in which to do so if it does not count against the

spectrum aggregation limit ofprospective lessees. In either case, designated entities will enjoy

greater benefits of ~-peetrumownership, and the Commission will avoid counting spectrum

against the limits ofmore than one entity, each ofwhich will aid in the promotion of a robust

secondary market for spectrwn in the coming years.
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m. CONCLYSl<m

For these reasons. ANW urges the Commission to adopt flexible spectrJIll leasing

policies for the benefit of designated entities consistent with the conunents presenled here.

Respectfully submitted,

ALASKA NATIVE WIRELESS, l..L.C.

By: Is! Conrad N. Bagne
Conrad N. Bagne
Alma M. Upicksoun
ASRC WIRELESS SERVICES. INC.
301 Arctic Slope Avenue
Suite 301
Anchorage. AK 99518-3035
(907) 349-2369

Febnwy 9. 2001
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